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Two passages from 
is to be applied in practice. According to Lord Hope (at p. 1450B-D): 

"it requires to be emphasised, however, that the matter is nevertheless 
still one of judgment, and that this judgment is to be exercised by the 
relevant decision-taker. The development plan does not, even with the 
benefit of section [38(6)] have absolute authority. The planning 

 Simpson v 
Edinburgh Corporation
It is at liberty to depart from the development plan if material 
considerations indicate otherwise. No doubt the enhanced status of the 
development plan will ensure that in most cases decisions about the 
control of development will be taken in accordance with what it has laid 
down. But some of its provisions may become outdated as national 
policies change, or circumstances may have occurred which show that 
they are no longer relevant. In such a case the decision where the balance 
lies between its provisions on the one hand and other material 
considerations on the other which favour the development, or which 
may provide more up-to-date guidance as to the tests which must be 
satisfied, will continue, as before, to be a matter for the planning 
authority" 

According to Lord Clyde (at p. 1458E-F): 



"By virtue of [s.38(6)] if the application accords with the development 
plan and there are no material considerations indicating that it should be 
refused, permission should be granted. If the application does not accord 
with the development plan it will be refused unless there are material 
considerations indicating that it should be granted. One example of such 
a case may be where a particular policy in the plan can be seen to be 
outdated and superseded by more recent guidance. Thus the priority 
given to the development plan is not a mere mechanical preference for 
it. There remains a valuable element of flexibility. If there are material 
considerations indicating that it should not be followed then a decision 
contrary to its provisions can properly be given" 

 

24.  In R (Ashchurch Rural Parish Council) v Tewkesbury Borough Council [2023] PTSR 
1377, Andrews LJ observed at [33]: 
 

into account, 
materiality (i.e. relevance) is something for the decision-maker alone to 
determine. If something is capable of being regarded as relevant to the decision 
on a planning application, but the planning authority does not take it into 
account, their decision can only be challenged on an irrationality basis, i.e. on 

-
maker could have failed to consider it. That principle is established by a long 
line of authority including Samuel Smith [2020] PTSR 221  

 

 

 

It was not disputed in argument that a previous appeal decision is capable of 
being a material consideration. The proposition is in my judgment indisputable. 
One important reason why previous decisions are capable of being material is 
that like cases should be decided in a like manner so that there is consistency in 
the appellate process. Consistency is self-evidently important to both developers 
and development control authorities. But it is also important for the purpose of 
securing public confidence in the operation of the development control system. 
I do not suggest and it would be wrong to do so, that like cases must be decided 
alike. An inspector must always exercise his own judgment. He is therefore free 
upon consideration to disagree with the judgment of another but before doing 
so he ought to have regard to the importance of consistency and to give his 
reasons for departure from the previous decision. 

 
To state that like cases should be decided alike presupposes that the earlier case 
is alike and is not distinguishable in some relevant respect. If it is 
distinguishable then it usually will lack materiality by reference to consistency 
although it may be material in some other way. Where it is indistinguishable 
then ordinarily it must be a material consideration. A practical test for the 
inspector is to ask himself whether, if I decide this case in a particular way am 
I necessarily agreeing or disagreeing with some critical aspect of the decision 



in the previous case? The areas for possible agreement or disagreement cannot 
be defined but they would include interpretation of policies, aesthetic judgments 
and assessment of need. Where there is disagreement then the inspector must 
weigh the previous decision and give his reasons for departure from it. These 
can on occasion be short, for example in the case of disagreement on aesthetics. 
On other occasions they may have to be elaborate. 
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